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T
he climax of a good western is when 
the cowboy in the white hat finally 
comes face to face with the villain 
– the bad guy who has terrorized 

the town. Few audiences would leave the 
theatre satisfied if the hero gave the bad 
guy a stern talking to and sent him off into 
the sunset with a social worker riding side-
saddle behind. But in real-life Canada, what 
does serving justice mean, especially when it 
comes to our young offenders?

Historically, Canada has separated 
young offenders from the adult justice system. 
And historically, many have argued that too 
many young cowboys have ridden off into 
the sunset without paying for their crimes. 
Is the youth criminal justice system too easy 
on young offenders? What’s really going on 
with our youth and how is our justice system 
responding to youth crime?

If our youth justice system were a spa-
ghetti western, it might borrow its title from 
the Clint Eastwood film, The Good, the Bad 
and the Ugly. There are aspects of the Canadian 
youth justice system that are working well. 
The system also has shortcomings that have 
had ugly consequences for Canadians. But 
unlike the plot of a classic western picture, 
youth justice legislation is complex, and 
requires nuanced reforms rather than 
dramatic change.

It has been five years since Canada 
replaced the maligned Young Offenders 
Act with the Youth Criminal Justice Act. 
The government promises a review of the 
YCJA this year. The YOA intended to create 
a youth justice system that balanced legal 
processes and penalties with welfare-based 
interventions. But without clear principles, 
courts issued inconsistent penalties and 
sentences. Under the YOA, the incarceration 
rate for young offenders was higher than 
many other western countries.1

Prominent Queen’s University professor 
of law, Nicolas Bala summarized the YCJA’s 
improvements over the YOA, writing in 
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the early days of the legislation, “the YCJA 
has a large number of relatively small 
changes, which cumulatively should result 
in significant change in the youth justice 
system.”2 One of the significant changes 
was the directive to correct the YOA’s over-
reliance on custodial sentences and pre-trial 
detainment. Policy-makers pursued this aim 
while underscoring the need for meaningful 
consequences, rehabilitative measures and 
consideration for the interests of victims.3

The Good
Reducing the use of incarceration is good for 
young offenders and Canadian society. Studies 
suggest that incarceration can have a negative 
impact on youth. There is a risk that teens 
can be immersed in custody environments 
that socialize them toward further criminal 
behaviour.4

Teen incarceration also has little impact 
on reducing and preventing youth crime. 
Young people frequently behave with a sense 
of immortality and immunity, engaging in 
risky behaviour that would invoke second 
sober thought among mature adults. This 
does not excuse criminal behaviour, but 
it might explain why numerous studies 
suggest incarceration does little to deter 
young people.5

Reducing the use of incarceration has 
been coupled with an increased emphasis 
on engaging alternative measures for minor 
crime. These measures encourage community 
resolution through police warnings and 
restorative initiatives that invite victims to 
participate in the process. Family group 
conferencing allows offenders and their 
families to meet with victims to discuss the 
impact of the crime and the actions needed 

to restore the damage done. This process 
requires offenders to willingly admit their 
mistakes and take ownership for their actions. 
Studies have indicated that conferencing can 
be an effective way to prevent young people 
from continuing in a life of crime,6 and can 
often be a positive experience for victims.7

The Bad
When an innocent girl is gunned down 
on Yonge Street in Toronto; when a teen 
is assaulted and beaten to death on a golf 
course in Edmonton;8 the tender age of the 
victims and some of the accused magnifies 
the shock. It’s not hard to argue that criminal 
activity is bad for teens, bad for communities 
and bad for society, especially serious violent 
offenses. However, the truth is that in spite 
of the high-profile cases, youth crime has 
generally been declining with the exception 
of a three-per-cent increase in 2006.9 It is 
too early to tell if this is the beginning of a 
trend or just a statistical blip. According to 
Canadian criminologists Anthony Doob and 
Carla Cesaroni, most youth crime involves 
minor offenses10 including property crime 
and breaches of court orders.

For some young people, criminal behav-
iour becomes a pattern. Professor Bala states, 
“not all young offenders can be rehabilitated. 

Some youth lack the motivation, at least 
at some points in their lives, to engage in 
rehabilitation.”11 A couple of summers 
ago two 16-year-olds led London, Ontario, 
police on a wild car chase, undeterred by 
their previous encounters with the law – all 
430 of them.12 A similar incident in Nova 
Scotia ended in the death of an innocent 
woman when a teen facing multiple charges 
crashed a stolen car. The offender had been 
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But in general, the YCJA provides principles 
and directives for processing youth through 
the court system in a fair and effective way. 
Certainly, the YCJA is a complicated piece 
of legislation that has both strengths and 
weaknesses. But the Act will serve Canadians 
well in the years ahead if future amendments 
provide nuanced adjustments in keeping with 
the nature of youth justice in Canada.

criminally charged and released two days 
before the collision. The incident compelled 
the province to form a commission of inquiry 
headed by retired justice D. Merlin Nunn to 
explore the collision and the events leading to 
the fateful event.13 

The Ugly
Nunn’s report suggests that the wording 
of the Act that directs the court to consider 
pre-trial detention unnecessary except when 
narrow conditions are satisfied, have led to 
the quick return of repeat offenders to the 
street, jeopardizing public safety.14 This has 
been an ugly, unintended consequence of the 
provisions reducing the use of incarceration.

The Act currently deters courts from 
pre-trial custody if the offender could not 
be committed to custody if found guilty. 
Like custodial sentences, pre-trial detention 
is discouraged unless a young person has 
committed a violent offence, been incompliant 
with non-custodial sentences in the past or 
has a history of guilt under the Act. As the 
Nunn commission demonstrated, the court 
considers a history of guilt, not previous 
pending charges when determining the 
appropriateness of pre-trial custody.15 Nunn 
also noted that the court’s understanding of a 
“violent offence” precludes actions that place 
the public at risk like high-speed chases.16 

In short, Nunn’s report establishes that 
restrictive custody provisions have allowed 
repeat offenders to continue to put the 
public at risk.

Holster the six-shooter
The YCJA must be reformed, but rather than 
rushing the legislation with guns a-blazin’, 
policy-makers should focus on nuanced 
adjustments. The pre-trial provisions 
of the Act should be revisited. Bill C-25, 
an amendment to the YCJA proposed in 
November 2007, would grant the court wider 
discretion in applying pre-trial detainment. 
The proposed amendment directs the court to 
consider the substantial likelihood of serious 
bodily harm to another person if the accused 
were to be released. The bill also proposes 
to enhance the consideration of previous 
violations of non-custodial measures in 
determining pre-trial detention.17

The bill also addresses sentencing 
provisions within the YCJA by introducing 
the principle of deterrence. The architects 
of the YCJA omitted this principle as many 
young offenders give little thought to the 
consequences of being caught. Curiously, the 
bill neglects to add the principle of deterrence 
to the declaration of principles found at the 
beginning of the Act. Though this provision 
will likely not deter young people from 
crime, it will result in stricter sentencing. 
Rather than introducing the principle of 
deterrence in sentencing, policy-makers 

might consider strengthening the principle of 
public safety throughout the Act. An explicit 
statement on public safety would provide a 
more reasonable principle for sentencing 
and would be in keeping with the nature 
of the YCJA.

Further amendments should enhance 
a balance between alternative measures and 
court proceedings. The Supreme Court 
is expected to hand down a ruling on the 

constitutionality of the adult sentencing 
provision of the YCJA. This provision allows 
prosecutors to seek adult sentences for 
offenders ages 14 and older once a youth 
has been convicted of a serious crime. 
Should the court rule against this provision, 
policy-makers will need to carefully consider 
sentencing provisions that adequately 
respond to serious crime and effectively 
protect the public without hindering the 
intended balance within the YCJA.

The youth criminal justice system 
values rehabilitation along with meaningful 
sanctions. It aims to assist young offenders in 
making amends and maturing into productive 
members of society. The alternative measures 
provisions of the YCJA allow for this process 
to occur within the community where the 
offence has taken place. Yes, some offenders 
require more intervention in the courts. 
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